STATE OF NORTH DAKOTA

ATTORNEY GENERAL'S OPI NI ON 96- F-11

Dat e | ssued: May 3, 1996

Request ed by: WIlliamW Binek, Public Service Commi ssion

- QUESTI ONS PRESENTED -
l.

Whet her, under the facts presented, a Public Service Conm ssioner has
a conflict of interest when the Conmm ssioner’s adult child works for
a party in a contested proceeding before the Public Service
Conmmi ssi on.

Whether there is a procedure for appointing a person to serve in
pl ace of a Public Service Comm ssioner who has a conflict of interest
in deciding a contested proceeding heard by the Public Service
Comm ssi on.

Whet her the rule of necessity permits a Public Service Comm ssioner
to participate in a contested hearing or proceeding despite the
exi stence of a conflict of interest.

- ATTORNEY CGENERAL'S OPI NI ONS -
I.

It is my opinion that, under the facts presented, a Public Service
Conmi ssi oner does have a conflict of interest under the Comm ssion’s
policies when that Comri ssioner’s adult child is enployed by a party
to a contested hearing or proceeding before the Public Service
Comm ssi on.

It is nmy opinion that there is a procedure for appointnment of a
person to serve in place of a Public Service Conm ssioner who has a
conflict of interest in deciding a contested proceeding heard by the
Public Service Comm ssi on.
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It is my opinion that the rule of necessity does not require a Public
Service Commssioner to participate in a contested hearing or
proceedi ng where that Conm ssioner has a conflict of interest because
there is a procedure to appoint a substitute.

- ANALYSES -
l.
The Public Service Conm ssion adopted a policy in 1987 stating:

No Commi ssioner, commission enployee, or agent, shall
participate in a Commssion decision if a conflict of
interest, real or apparent, would be involved. A conflict
woul d arise when the conm ssioner, the enployee or agent,
any nenber of his inmmediate family, his partner or an
i ndividual firm or organi zation which enploys or is about
to enploy the conm ssioner, conmssion enployee, his
imediate famly nenber, or partner has a financial or
other interest directly and substantially affected by the
Conmi ssi on deci si on.

Menorandumto P.S.C. Staff, Decenber 15, 1987.

For the purpose of this opinion, | wll assunme the follow ng facts
based on information provided this office: A tel econmuni cations
conmpany filed a conplaint with the Public Service Conm ssion agai nst
anot her tel econmuni cati ons conpany; a nenber of the Public Service
Comm ssion disclosed to all parties in the case that an adult child
of the Comm ssioner and the spouse of that adult child are both
enployed by the plaintiff t el ecomuni cati ons conmpany at an
out-of-state location; the Conmissioner’s child has a 401K plan
offered by the enployer which includes ownership of conpany stock;
and neither the Conmissioner’s child nor the child s spouse is
enployed in a position which directly involves the specific issue
before the Public Service Conm ssion.

State | aw governing the proceedings of the Public Service Comm ssion
provides that a majority of the Comm ssion constitutes a quorum and
may transact business, “but no comm ssioner shall participate in any
hearing or proceeding in which he has any direct personal pecuniary
interest.” N.D.C.C. 8§ 49-01-07. Under the facts which have been
presented, the Comm ssioner involved does not have a direct personal
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pecuniary interest which would prohibit the Conm ssioner from
participating in this proceeding. See generally 1995 N.D. Op. Att'y
Gen. 21. Therefore, the Comm ssioner is not prohibited from
participating in this proceeding unless the Comm ssion’s conflict of
interest policy is binding upon the Conm ssioner and the Conm ssioner
is prohibited fromparticipation by that policy.

One canon of statutory construction is that the nention of one thing
inmplies the exclusion of another, and it is presumed that the

Legislature intended all that it said and that it said all it
i ntended to say. Little v. Tracy, 497 NW2d 700, 705 (N.D. 1993).
Therefore, it my be argued that the legislative intent behind

N.D.CC 8 49-01-07 is to allow a Public Service Conm ssioner to
participate in all proceedings except where the Conm ssioner has a
direct personal pecuniary interest. However, the rule that the
expression of one thing excludes all others should be applied only
where it appears to point to legislative intent, and it does not
apply if there is sonme special reason for nentioning one thing and
none for nentioning the other. Juhl v. Well, 116 N.W2d 625, 628
(N.D. 1962).

The sanme statute which prohibits a Comm ssioner from participating
where the Conmmi ssioner has a direct personal pecuniary interest also
provides that “[t]he commission in all cases nmay conduct its
proceedi ngs, when not otherw se particularly prescribed by law, in a
manner nost conducive to the proper dispatch of business and to the
ends of justice.” ND CC § 49-01-07. The Conmm ssion has authority
to conduct its proceedings “to the ends of justice” but may not all ow
a Conm ssioner to participate if that Conm ssioner has a direct
personal pecuniary interest. Therefore, N.D.C.C. 8§ 49-01-07 can be
interpreted to grant the Commi ssion authority to define a conflict of
interest nore broadly than the statutory prohibition against a direct
personal pecuniary interest.

Under the Public Service Comm ssion’s policy, a conflict arises if an
imediate famly nmenber of a Commssioner is enployed by an
organi zation having a financial or other interest directly and
substantially affected by the proceeding. Applying this policy to
the facts which were presented, a conflict wll arise if the
Commi ssioner’s child is an imrediate famly nenber and if the child's
enpl oyer has a financial or other interest directly and substantially
affected by the proceeding. The policy does mot define the phrase
“imrediate famly nmenber.”
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The general connotation of a person’s immediate famly includes an
adult child even when that child does not live in the same househol d

with the person affected. The term “immediate fam|ly” generally
refers to one’s parents, spouse, children, and siblings. Black's Law
Dictionary, 750 (6th ed. 1990). Courts interpreting whether
imediate famly nenbers nust live in the sane household have
produced different results based upon the circunstances of the cases.
Wien renting residential property, a restriction to “immediate

famly” has been defined to include a tenant’s married daughters and
their children, even when the tenant is not occupying the sane
resi dence. 61 Jane Street Associates v. Krill, 476 N Y.S. 2d 887, 889
(A-D. 1 Dept. 1984). However, where a prospective juror nade no
affirmati ve response to questions whether any nenber of the juror’s
imediate famly had any | egal work done by the plaintiff’s attorney
or had been injured in an autonobile accident, and it was discovered
that the adult sister of the prospective juror living in a different
househol d had been represented in an autonobil e accident case by that
attorney, the court held that the juror did not give a fal se answer
because an imediate fam|ly nenber is defined as living in the sane
househol d, al though an imedi ate rel ative does not necessarily reside
in the same household. Lewandowski v. Preferred Risk Mitua
I nsurance Co., 146 N.W2d 505, 507 (Ws. 1966).

Courts have |ooked to the wunderlying purpose and context of the
phrase “imediate fam|ly” and have used that purpose or context to
determ ne whether the restrictive effect of the word “i medi ate” upon
the word “famly” should be interpreted narrowWy to include only

househol d nenbers or broadly to include all imediate fam |y w thout
regard to residence in the sane househol d. Bellows v. Delaware
McDonald’s Corp., 522 N W2d 707 (Mch. App. 1994). Wiere the
purpose of the phrase “immediate famly” in a contract excluding

i mediate fam |y menbers of people enployed by a contest sponsor from
eligibility to participate in the contest was to bolster public
confidence in the inpartiality of the contest, a court adopted a
broad definition and held that a parent residing in a different
household than a child is an inmmediate fanmly nmenber of that child.

Id. at 709-710. Cases interpreting the phrase “immediate famly”
broadly to include imediate famly nenbers who are not residents in
t he sanme household are a better reasoned line of cases in the context
of a conflict of interest policy for governnent officials or
enpl oyees because a broad definition would uphold the purpose behind
the policy by including nore persons with whom the official has
strong personal ties which may affect or appear to affect the
official’s or enployee’ s judgnment. Therefore, the Commi ssioner’s
adult child is an imediate fam |y nenber of the Conmm ssioner despite
residing in a different household than the Comm ssioner.
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The child s enployer is the plaintiff who filed the conplaint before
the Public Service Conmmi ssion. This office has been infornmed that
the plaintiff tel ecomrunications conpany is seeking to prohibit the
def endant tel econmuni cations conpany from discontinuing a certain
service required by the plaintiff and to prohibit the defendant from
selling the equipnent for providing this service to a third party who

may increase charges to obtain the service. Under these
circunstances, an “interest” is something nore than curiosity or
synpathy, but is instead a financial or other benefit. See 1995 N. D
Op. Att’'y Gen. 21. Thus, this proceeding concerns a financial or

other interest of the enployer. Further, the interest is direct and
substantial, that is, an inmportant or significant interest, which
affects the business of the enployer. Id. Consequently, the
Conmi ssioner’s child s enployer has a financial or other interest
directly and substantially affected by the proceeding.

Therefore, it is ny opinion that under the facts presented, a Public
Servi ce Comm ssioner has a conflict of interest as defined under the
policy governing conflicts of interest adopted by the Public Service
Comm ssion when that Comm ssioner’s adult child is enployed by a

party to a contested hearing before the Conm ssion. The Public
Servi ce Comm ssion, having adopted the policy, can anend the policy
at any tinme it desires. If the policy were rescinded, the only

l[imtations on a Conmi ssioner’s participation in a matter would be
the Public Service Commi ssion’s Code of Ethics and the prohibition
quoted above in N.D.C.C. § 49-01-07, neither of which would prohibit
the Conmissioner from participating in decisions under the facts
pr esent ed.

Any person or association nmay meke a conplaint in witing to the
Public Service Conmmi ssion which charges any public utility wth
violating any provision of law or any order or rule of the Public
Servi ce Conm ssi on. N.D.CC 8 49-05-01. The Conm ssion is to hear
the conplaint, and “proceedings shall be conducted as provided by
chapter 28-32.” N.D.C.C. § 49-05-03. N.D.C.C. ch. 28-32 is the
Adm ni strative Agencies Practice Act. Under the Admnistrative
Agencies Practice Act, a hearing officer is defined to include any
agency head or one or nore nenbers of the agency head when presiding
in an adm nistrative proceeding. N.D.C.C. 8§ 28-32-01(5). Further,

“[alny person or persons presiding for the agency in an
adm nistrative proceeding nust be referred to individually or
collectively as hearing officer.” N.D.CC § 28-32-08.1(1). Any

hearing officer may ke disqualified for good cause shown, and any
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party may petition for the disqualification of any person presiding
as a hearing officer. N.D.C.C. 8§ 28-32-08.1(2) and (3). “A person
whose disqualification is requested shall determ ne whether to grant
the petition, stating facts and reasons for the determnation.”
N.D.C.C. § 28-32-08.1(4).

If the person whose disqualification is requested has determned to
grant the petition for disqualification, then a substitute may be
arranged. N.D.C.C. § 28-32-08.1(5). Wiere a disqualified person is
a nmenber of the agency head, the agency head nay appoint a substitute
for the disqualified person. N.D.C.C. § 28-32-08.1(5)(b). Any
action taken by such a substitute is effective as the action of the
disqualified person. ND.C C § 28-32-08.1(6).

Therefore, it is ny further opinion that North Dakota |aw provides a
procedure for the appointment of a person to serve in place of a
Public Service Commissioner in deciding a conplaint heard by the
Publ i c Servi ce Conm ssion.

An administrative agency acting in a quasi-judicial adjudicative
manner mnust provide participants with the elenments deened essenti al
to due process of law, although the participants need not be provided
with all of the requirenments of due process found in a court of |aw.
First Anerican Bank & Trust Conpany v. Ellwein, 221 N.W2d 509, 514
(N. D. 1974). Were a statute does not provide for the
disqualification and tenporary replacenent of board nenbers or for a
substitute tribunal, the court has adopted the “rule of necessity, to
require otherwi se disqualified officers to serve when no provision
has been made for a substitute tribunal in order to prevent the |ack
of a forum from preventing the hearing from taking place.” [1d. at
514-515. The rule of necessity has been descri bed:

“There is an exception, based upon necessity, to the rule
of di squal i fication of an adm ni strative of ficer.

D squalification will not be permtted to destroy the only
tribunal wth power in +the premses. An officer
otherwise disqualified may still act, if his failure to

act would necessarily result in a failure of justice.
Thus, an officer exercising judicial or quasi-judicial
functions nmay act in a proceeding wherein he is
disqualified by interest, relationship or the Ilike if his
jurisdiction is exclusive and there is no |egal provision
for calling in a substitute so that his refusal to act
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woul d absol utely prevent a determnation of t he
proceedi ng.”

Danroth v. Mndaree Public School D strict No. 36, 320 N W2d 780,
783-784 (N.D. 1982) (quoting 1 Am Jur.2d. Administrative Law, 8§ 66,

p. 862) . See also Larson v. Wlls County Water Resource Bd., 385
N. W2d 480, 484 (N.D. 1986). Further, it has been held that where a
menber of a city governing body passes his or her vote, it will be

considered to be a vote with the najority based upon the nenbers’
duty to vote. Nort hwestern Bell Tel. Co. v. Board of Conmirs of
Fargo, 211 N.W2d 399, 404 (N D. 1973). The rule of necessity has
been applied to school boards, Danroth, supra, water resource boards,
Larson, supra, and city governing bodies, A&H Services v. Cty of
Wahpeton, 514 N W2d 855, 859 (N.D. 1994), where there is no statute
or other authority that would require or permt a nenber to abstain
fromvoting for a conflict of interest.

However, where there is a procedure for providing a substitute for an
adm nistrative official who has a conflict of interest, the rule of
necessity does not apply and that admnistrative officer nay
disqualify himor herself. Such a procedure is available to nmenbers
of the Public Service Commission in hearing a conplaint under
N.D.C.C. ch. 49-05 by applying NND.C.C. 8§ 28-32-08.1 to proceedi ngs
under that chapter. N.D.C.C. § 49-05-03. There is also the
possibility open to the Public Service Comm ssion to appoint an
admnistrative law judge from the Ofice of Administrative Hearings
to preside over the case. N.D.C.C. § 54-57-03(5). The Public
Service Comm ssion nay direct a hearing officer to make findings of
fact, conclusions of law, and issue a final order. ND.CC § 28-32-
08.5(6).

Therefore, it is ny further opinion that the rule of necessity does
not require that a Public Service Conm ssioner with a conflict of
interest participate in a proceeding heard by the Public Service
Comm ssion because there is a procedure available to appoint a
substitute.

- EFFECT -

This opinion is issued pursuant to NND.C.C. 8§ 54-12-01. It governs
the actions of public officials until such tine as the questions
presented are decided by the courts.
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ATTORNEY GENERAL

Assi st ed by: Edward E. Erickson
Assi stant Attorney Ceneral
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